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J. 

I 

Unity School of Christianity (WOQ), Appellant 

vs. 

Federal Radio Commission; Radio Station |KFH 
Company (KFH), Intervener. 


BRIEF ON BEHALF OF RADIO STATION^ KFH 
COMPANY, A CORPORATION, INTERVENER. 


STATEMENT. 

Appellant, Unity School of Christianity, (herein¬ 
after referred to as WOQ), is the licensee of aj radio 
broadcasting station located at Kansas City, Missouri, 
operating two-sevenths time on the 1300 k.<j. fre¬ 
quency, with power of one kilowatt. 

Intervener, Radio Station KFH Company, a cor¬ 
poration (hereinafter referred to as KFH), is the 
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licensee of a radio broadcasting station located in 
Wichita, Kansas, operating the remaining five-sevenths 
time on the 1300 k.c. frequency, with power of one 
kilowatt. 

On March 1 18, 1931, KFH applied for modification 
of its station license, requesting unlimited hours of 
operation and seeking those hours assigned to WOQ. 

On March 27, 1931, WOQ made application for the 
consent of the Federal Radio Commission to the as¬ 
signment of its license to Fairfax Broadcasting Com¬ 
pany, a corporation. 

The aforementioned applications were consolidated 
and heard as one case on May 27, 28, 1931, before an 
Examiner appointed by the Commission. On July 31, 
1931, the Examiner submitted a report to the Commis¬ 
sion, in which he recommended that the application of 
KFH for modification of license be denied and that 
the application of WOQ for assignment of license be 
granted. 

Exceptions to the report of the Examiner were duly 
filed by KFH and on December 18, 1931, the Commis¬ 
sion entered a decision on the two applications with¬ 
out hearing argument. An order was entered grant¬ 
ing the application of KFH for modification of station 
license and denying the application of WOQ for con¬ 
sent to assignment of station license, and terminating 
the existing temporary license of WOQ. 

On January 6, 1932, WOQ filed its notice of appeal 
and request for a stay of the Commission’s order, 
stating as one of its reasons for appeal that it was 
not advised of an extension of time granted to KFH 
in which to file exceptions to the Examiner’s report. 

Thereafter on March 13, 1933, the Court of Appeals 
of the District of Columbia reversed the decision of 


the Commission and remanded the case for a further 
hearing before the Commission (— App. D. c|. —, 64 
F. (2d) 550). j 

On April 11 1933, WOQ filed a petition for hearing 
before the Federal Radio Commission, requesting: 

“(3) That said Court also remanded said case 
to the Federal Radio Commission to enable said 
Commission to afford WOQ ‘an opportunity to 
be heard ’ by said Commission. 

Wherefore your petitioner prays that said de¬ 
cision of said Commission be set aside, vacated 
and annulled; that your petitioner be now per¬ 
mitted to oppose in writing the exceptions filed 
by KFH, and to be granted an oral hearing before 
a quorum of the Commission; in other words, to 
have the hearing as provided for and contem¬ 
plated by said decision of the Court of Appeals of 
the District of Columbia.” (R.221) 

On April 18, 1933, the Commission granted s^id pe¬ 
tition and allowed AVOQ until April 26, 1933, [within 
which to file its reply to exceptions; and on ^lay 3, 
1933, oral argument was had on the exceptions oil KFH 
and WOQ’s opposition thereto. 

Whereupon, on consideration of the evidence, the 
Examiner’s report, the exceptions and opposition to 
exceptions, and argument of counsel, the Commission 
found: 

“(1) That applicant, Radio Station KFH Com¬ 
pany, delivers a meritorious broadcast service; 

(2) That the present service of applicant is sta¬ 
tion would be materially improved through the 
use of full time; 

(3) That the residents of Wichita and vicinity 
have far less dependable broadcast service than 
the residents of Kansas City, Missouri, and 
vicinity; 
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(4) That the granting of the application for 
unlimited time of operation for Station KFH and 
the consequent forfeiture of the broadcast facili¬ 
ties now allocated for the operation of Station 
WOQ would bring about a more equitable distribu¬ 
tion of broadcast facilities within the Fourth 
Zone, as provided for in the Radio Act of 1927, 
as amended by the Act approved March 28, 1928; 
and 

(5) That public interest, convenience and/or 
necessity would be served by the granting of the 
application of Radio Station KFH for unlimited 
hours of operation.” (R. 235) 

II. 

ARGUMENT. 

The applications of the appellant, WOQ, for assign¬ 
ment of license, and intervener, KFH, for full time 
were consolidated and the Commission had before it 
the question of whether or not public interest, con¬ 
venience and necessitv would be better served bv as- 
signing the license of WOQ to Fairfax Broadcasting 
Company, or granting full time to KFH. These ap¬ 
plications having been consolidated, the Commission 
had before it for consideration, as bearing upon its 
decision, the past, present and future operation, and 
plans of WOQ, as well as KFH. The evidence showed 
that WOQ intended transferring its license, changing 
location, changing corporate name, changing owner¬ 
ship and character of programs, leaving nothing but 
the old call-letters intact. WOQ, which might be 
termed a “religious station”, was to join the group 
of stations classified as commercial. 

Counsel for appellant now contends (page two brief 
of appellant), that the application of the appellant 
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jn, asso- 
g Com- 


voluntarily to assign its license is not now Relevant. 
However, it is relevant insofar as it was thei duty of 
the Commission to examine the only record oi: the two 
contending applicants which was before it regarding 
the operation of their stations, and it is upon this 
record that appellant now claims the Commission did 
not base its decision upon facts brought forth at the 
hearing. 

Kansas City, Missouri, and vicinity receives) service 
from the following stations: 

KMBC, a one kilowatt, full time station, asso¬ 
ciated with the Columbia Broadcasting Sys¬ 
tem. 

WDAF, a one kilowatt, full time statio 
ciated with the National Broadcasts 
pany. 

KWKC, a 100 watt, half-time, local station. 

WHB, a 500 watt, daytime station. 

Kansas City, Kansas, has one station, WLBF, 
a 100 watt, local. 

| 

It will be seen that two of the stations located in 
Kansas City and vicinity are chain stations ^nd the 
others are independent. 

It was found bv the Examiner that a reasonable 
estimate of the value of WOQ was $50,000, neverthe¬ 
less under the proposed transfer of license to Fairfax 
Broadcasting Company, Station WOQ was to be 
capitalized for $100,000. 

The new corporation was to have six directors; 
three appointed by the Unity School of Christianity 
and three by Woods Brothers Corporation. No pro¬ 
vision was made for settling any dispute in case of a 
tie vote of the directors, except that neither organiza¬ 
tion expected to have any trouble getting alopg with 
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the other. The objections to such an unwieldy or¬ 
ganization are obvious and apparently the only 
thought that had been given to the possibility of future 
difficulties with this kind of an organization was ex¬ 
pressed by appellant’s witness R. F. Craig, where he 
said that the policy of his corporation would probably 
be to withdraw one member of their Board and allow 
the vote to be taken, giving Unity (WOQ) the oppor¬ 
tunity of making the decision. (R. 158.) In response 
to the question: 

“Q. Suppose you would not want to decide it 
that, way, what other way would you have?” 

the testimony was as follows: 

“A. Why anticipate such a question? 

Q. We would like to have an answer to that. 

A. I cannot think of—it never occurred to us 
as yet.” 

(R. 158.) 

This Court does not have before it the question of 
whether or not the facilities of an old station should 
be transferred elsewhere, but the record shows that 
while WOQihas been on the air for some time, it is 
proposed that the license is to be assigned to a new 
corporation with an entirely different setup, with the 
character of service to be materially changed. 

The record shows that KFH, located in Wichita, 
Kansas, is a one kilowatt station, using five-sevenths 
time. This station broadcasts programs of general 
interest, as well as certain grain reports which are of 
special interest to the territory served by it. Wichita 
is a city of 111,000 (R. 42) and the testimony of J. H. 
Barron, one of the Federal Radio Commission’s engi- 
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neers (R. 78-80), shows that the only consistent re¬ 
ception received in and around the vicinity oif Wichita 
is from Station KFH, and the Commission so found. 

Intervener’s application for full time is supported 
by the testimony which shows that Station K]FH sup¬ 
plies Wichita and vicinity with the only consistent 
and dependable service. Pages 66 to 68 of the record 
show that full time would enable KFH to substan¬ 
tially enlarge the present service. 

Appellant has attempted to raise the issue of dupli¬ 
cation of chain service bv KFH. This contention can- 

* 

not be applied in the present case in view of the show¬ 
ing in the record that Wichita does not receive con¬ 
sistent and reliable service from any full time! station, 
therefore, there is no service in this area which would 
be duplicated by the granting of full time to KFH. 

On page 24 of appellant’s brief the following lan¬ 
guage is used: 

4 4 This Court has repeatedly emphasised that 
meritorious stations representing a considerable 
investment, constructed and maintained in good 
faith, cannot have their facilities curtailed in the 
absence of some compelling reason therefor.” 
(Italics ours) 

and the case of Chicago Federation of Labor vs. 
Federal Radio Commission (41 Fed. (2d) 422), is cited 
in support of this contention. Xo more compelling 
reason can be given in support of the application of 
KFH for full time than that the listening public in 
Wichita and vicinity are entitled to consistent and re¬ 
liable service from at least one full time station, par¬ 
ticularly in view of the fact that the facilities applied 
for to supply this need to Wichita are now in use in 
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Kansas City, Missouri, which community is not only 
more than amply served, but receives programs of a 
religious nature from other existing stations. On 
examination, the witness Fox testified: 

“Q. About what radius of service do you give 
from station KFH? 

A. We have a coverage area which I would call 
our own of 50 miles—a radius of 50 miles. 

Q. Have you made a survey to see the character 
of service you give in that area? 

A. Only by inquiry. We have never made a 
field-strength test, or anvthing like that. 

Q. You have made inquiries, personal inquiries ! 

A. Yes, sir. 

Q. And you have talked to those listeners per¬ 
sonally? 

A. Yes, sir. 

Q. Those who had receiving sets? 

A. Yes, sir. 

Q. What w^as their report of the service they 
got -within that area? 

A. Within that 50 mile area, the report is that 
we are giving very good service, and that our 
programs can always be received in very good 
shape. 

Q. What is the character of the territory sur¬ 
rounding Wichita ? 

A. It is rather level. 

Q. Have you made any survey to determine 
how manv receiving sets are in that area? 

A. Yes, sir. I took my figures on that from the 
Census survey. 

Q. The last census? 

A. Yes, sir. 

Q. Have you those figures with you? 

A. Approximately there are 42,772 receiving 
sets in that area. 

Q. What if you know, is the population of that 
area? 
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A. I cannot say as to that. 

Q. Do you know how many radio stations there 
are in Kansas City? 

A. In Kansas City? WDAF, KMBCj, WHB, 
WOQ, KWKC. 

Q. That is five. 

A. In Kansas City. I believe that WLBF has 
suspended operations. I am not sure about that. 

Q. What other stations that you know of are 
close to Kansas City? 

A. WHEN at Lawrence. 

Q. Do you know whether any of those stations 
are on any of the chains? 

A. WDAF is on the red network of the National 
Broadcasting Company. KMBC is on the basic 
network of the Columbia Broadcasting- System. 
WREN at Lawrence has the blue network of the 
National Broadcasting System. 

Q. What can you say generally about the radio 
service that those stations in Kansas City are 
rendering? 

A. The radio service must be very complete. 
It is very complete. 

Q. Have you listened to those stations? 

A. Yes, sir. 

Q. What is the population of Kansas City? Do 
you know? 

A. 450,000, I believe. j 

Q. Do you know whether or not the stations in 
Kansas City carry religious programs, Mif. Fox? 

A. Yes, sir. 

Q. Which particular stations, if you knd>w? 

A. WDAF, KMBC and WHB. 

Q. Do they carry general commercial and enter¬ 
tainment programs also? 

A. Yes, sir. 

Q. Are you familiar with the service that any 
other station renders the City of Wichita? 

A. Yes, sir. 

Q. What would you say as to that? 
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A. I would say that there is no radio station in 
the United States that can guarantee service in 
Wichita 365 davs in the vear. 

Q. You hear other stations there occasionally, 
do you, under good conditions? 

A. Yes, sir. (R. 64-65) 

This contention is supported by the decision of this 
Court in No. 5146, WHB Broadcasting Company, ap¬ 
pellant, vs. Federal Radio Commission (60 App. D. C. 
219). Station WHB is located in Kansas City, Mis¬ 
souri, and has been referred to in the record (R. 64-65) 
as one of the independent stations now serving Kansas 
City and vicinity. 

Section 16 of the Radio Act of 1927, as amended 
(46 Stat. 844), provides in part: 

“That the review by the court shall be limited 
to questions of law and findings of fact by the 
Commission, if supported by substantial evidence, 
shall be conclusive unless it shall clearly appear 
that the findings of the Commission are arbitrary 
or capricious.’’ 

It is clearly borne out by the record in the present 

case that the findings of the Commission are supported 

bv substantial evidence and are therefore conclusive. 
* 

III. 

CONCLUSION. 

For the reasons set forth it is respectfully sub¬ 
mitted that the Commission’s decision should be af¬ 
firmed. 

i John M. Littlepage, 

Attorney for Intervener. 

Littlepage, Littlepage & Spearman, 

Union Trust Building, 

Washington, D. C. 





